Decision Number: 26/2010 - Complaint by TH&THΕ BIG SMOKE CIGARS & ACCESSORIES LTD against FEREOS GROUP OF COMPANIES (Fereos Ltd) (Case number: 11.17.18/2006, Decision dated: 23/6/2010)

The case concerned a complaint filed by TH & TH BIG SMOKE Cigars & Accessories Ltd (thereinafter «TH & TH BIG SMOKE») against FEREOS GROUP OF COMPANIES (Fereos Ltd) (thereinafter «FEREOS») for alleged infringements of the Protection of Competition Law. FEREOS is the exclusive representative of HABANOS cigars in Cyprus as well as the representative of other products in Cyprus such as cigarettes, tobacco and a variety of other kiosks products that are sold by TH & TH BIG SMOKE, a company that mainly distributes cigars. 

According to the complaint, FEREOS was threatening TH & TH BIG SMOKE’s customers with the refusal to supply goods in case they cooperated or continued to buy HABANOS’s cigars from TH & TH BIG SMOKE. As a result, TH & TH BIG SMOKE’s customers refused or/and hesitated to place the complainant’s imported products on their shelves.  
The Commission in its decision noted that FEREOS may in fact abused its position in the market since it is the exclusive representative in certain kiosk items, such as the premium cigars and other cigarette brands. Due to the nature and the extent of the business of FEREOS it seemed impossible for the company to take advantage of its dominant position through the imposition of unfair trading conditions. As regards the alleged restriction of competition and in particular the restriction and/or elimination of a competitor from the market, resulting to the infringement of section 6(1) (a) of the Law, the Commission concluded in a majority decision, that the results of the preliminary investigation of the Service were not conclusive of an infringement. The majority of the Commission also noted that the evidence presented by TH & TH BIG SMOKE was not satisfactory to support its allegations. 
The Commission, in relation to the alleged infringement of section 6(1)(b) of the Law against the FEREOS, noted in its decision that for the existence of an infringement it is not necessary for the dominant firm to terminate its supply to its customers, but it’s enough to show that  it threatened  to do so. The threat to terminate the cooperation has equally negative results in competition in the market, since this restrains the demand of goods and services from other suppliers.
Furthermore, the Commission noted that the refusal or/and threat of refusal to supply the whole range or part of it of FEREOS’s portfolio of products, without objective justification on behalf of the dominant company can lead according to the «Portfolio Effects» theory to the abuse of a dominant position. In its decision, the Commission unanimously concluded that FEREOS’s refusal to cooperate with kiosks owners was proved only in the complaint filed by Andros Kiosk Ltd, a case in which an infringement was found.
The Commission in a majority decision concluded that the threat to refuse supply, as far as the competition is concerned, under certain circumstances is possible to fall under section 6(1)(b) of the Law. However, the Commission concluded that the evidence collected from the preliminary investigation was not satisfactory to indicate with certainty that the defendant refused to cooperate, with its customers that indented to become or had become customers of the complainant.
Finally, the Commission in its decision concluded that the allegation of TH & TH BIG SMOKE that FEREOS aimed to weaken competition and to exclude the new competitor from the market, was not evident in this case, based also on the financial results of the TH & TH BIG SMOKE, where even though there was a reduction of its turnover in years 2005 to 2007, in 2008 its turnover started increasing again.       
The Commission, concluded that there was not enough evidence before it to prove the infringement of section 6(1)(b) of the Law and the Commission, by majority, rejected the allegations of the complainant company, deciding that there was no infringement of 6 (1)(a) and (b) of the Law and thus rejected the complaint. 

The member of the Commission, Mrs. Loukia Christodoulou, disagreed with the point of view of the rest members of the Commission, and was of the opinion that on the basis of the analysis of the complaint as it was presented in the preliminary investigation report, it can be proved that FEREO’s had a dominant position in the relevant market and that it prima facie abused its dominant position in violation of section  6(1)(a) and (b) of the Law and consequently supported that a process of examining the prima facie infringement of the Law, pursuant to section17 of the Law, should have been followed. 
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